whom the Minister is satisfied that Australia has protection obligations under the Refugees Convention as amended by the Refugees Protocol.' 2 Article 1A(2) of the Refugees Convention defines a refugee as someone who: owing to well founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country. 3 In order to be classified as a refugee, an applicant must be outside of his or her country, have a well-founded fear of persecution, fall into one of the five convention grounds and a nexus must exist between that ground and the persecution. Note that gender is not mentioned specifically in the convention.
A The Definition of 'Persecution'
While the Refugees Convention does not provide a definition of persecution, it is widely acknowledged that the convention is 'primarily aimed at the protection of individuals from the state of public forms of persecution, rather than intruding into the private realm'. 4 Domestic violence is largely perpetrated by non-state actors for non-convention reasons, which raises the question as to whether victims of such violence are eligible to claim asylum under the Refugees Convention in the first place. This question was answered by the High Court in Minister for Immigration and Multicultural Affairs v Khawar. 5 In separate judgments, the majority agreed that where serious harm is inflicted by non-state actors for a non-convention reason, the nexus to the Refugees Convention will be met if the state in question withholds protection in a selective and discriminatory manner. Justice Kirby, following the decision of the English House of Lords in Islam (AP) Post-Khawar, the Migration Act was amended to insert s 91R, which purported to limit the definition of 'persecution' under the Refugees Convention. This amendment was made to ensure that the Khawar decision did not widen the application of the Refugees Convention 'beyond the bounds intended'. 9 The section qualifies the term 'persecution', stating that Article 1A(2) does not apply in relation to persecution for a convention ground unless:
• the reason for the persecution is 'the essential and significant reason' 10 • the persecution involves 'significant harm to the person', 11 and • the persecution 'involves systematic and discriminatory conduct'. 12 The amendment also provided a list of examples of 'serious harm' to include a threat to a person's life or liberty, significant physical harassment and/or illtreatment, and economic hardship or denial of capacity to earn a livelihood that threatens a person's capacity to subsist. 13 The list is non-exhaustive, however, and thereby allows for a degree of judicial discretion, as demonstrated by the following case studies.
B Membership of a Particular Social Group
In Applicant S v Minister for Immigration and Multicultural Affairs, 14 the High Court defined a PSG as follows:
First, the group must be identifiable by a characteristic or attribute common to all members of the group. Secondly, the characteristic or attribute common to all members of the group cannot be the shared fear of persecution. Thirdly, the possession of that characteristic or attribute must distinguish the group from society at large. 15 In the case of family groups, whose claims rest on the fact that they themselves constitute a PSG, s 91S of the Migration Act states that a decision-maker must 'disregard any fear of persecution … that any other or former member … of that family has ever experienced', where that reason is not mentioned in Article 1A(2) of the Refugees Convention. 16 Whether a group is a PSG for the purposes of the Refugees Convention is dependent upon relevant information regarding legal, social, cultural and religious norms in their country of origin. 17 Gender has previously been acknowledged by Australian courts as a PSG, 18 however, the courts are swift to qualify these findings by stating that each case turns on its individual facts, and that analogy is not to be relied upon in the decision-making process. 19
C Nexus to the Refugee Convention
It is now well established in Australian jurisprudence that the nexus to the convention will be sufficient if a state is unable or unwilling to protect those suffering from persecution at the hands of non-state actors. 20 Of course, this does not mean that every victim of domestic violence is now able to successfully obtain refugee status. As Bacon and Booth argue, 'While violence against women may exist in most if not all cultures, its prevalence is certainly not uniform … and [it] certainly does not always receive the tacit acceptance of the state'. 21 There is a significant evidentiary burden placed on an applicant, as 'decision-makers are entitled to assume (unless the contrary is proved) that the state is capable within its jurisdiction of protecting an applicant '. 22 In such situations, the courts must rely heavily on the socio-legal and political context and country information, alongside the particular claims of the applicant to make such determinations. 23
The Two Cases
Case 1 24 : Domestic Violence in Papua New Guinea
The applicant applied for asylum in Australia to escape over 20 years of domestic violence and sexual abuse at the hands of her husband in Papua New Guinea. claimed that though she had sought assistance on a number of times previously, authorities in Papua New Guinea were consistently unwilling to protect her because she was a woman, and considered her husband's property. 25 The tribunal determined that the 'violent beatings and sexual violence clearly satisfied the definition of "serious harm" amounting to persecution' 26 under s 91R of the Migration Act. In their determination of the applicant's status as a member of a PSG group, they referenced extensive country information to support the applicant's claims. The tribunal determined that the country information 'supports a broad interpretation of 'women in PNG' as a particular social group, 'as the discriminatory and abusive treatment of women in PNG is pervasive'. 27 They determined on the evidence that the applicant had been persecuted as a 'woman in PNG', a 'woman from the Highlands', a 'married woman in PNG', a 'married woman in PNG for whom a bride price has been paid' and as a 'woman subject to domestic violence in PNG'. 28 As the fear of harm at the hands of her husband was both continuing and not remote, the tribunal determined that the applicant met the convention nexus requirement.
Finally, the tribunal found that the applicant could not rely on state or police protection, noting the attitude of impunity towards domestic violence incidents in Papua New Guinea. This finding was based on country information, which indicated, 'The police in PNG are unable to protect women and are complicit in the persecution of female victims of domestic violence'. 29 The tribunal determined that the applicant should be granted refugee status on the basis of persecution for reasons of her membership of the particular social group 'women in PNG'. 30
Case 2 31 : Interfamilial Rape in Fiji
The applicant, a Fijian-Indian woman, applied for asylum in Australia after being raped twice by her stepmother's brother. She claimed that the authorities had taken no action to pursue her case, that her abuser had 'contacts' in the police force that prevented such action, and that she feared continuation of the sexual violence upon her return to Fiji as she had 'nowhere else to go' but back to her stepmother and abuser. 32 The applicant did not submit as part of her claim that she was a member of any PSG. The tribunal determined that 'repeated sexual violence with intimidation and threats to kill the applicant should she report the crimes to the police' 33 constituted 'significant ill-treatment of the person', thus falling within the definition of serious harm, s 91R of the Migration Act. As the applicant's stepmother's brother perpetrated the rapes, the tribunal needed to seriously consider whether the harm was aimed at the applicant as an individual, and not for a convention reason. The tribunal determined that there was nothing to suggest that the rape was anything other than a 'crime of opportunity perpetrated on the applicant as a weaker, more vulnerable person who happened to be home alone and unprotected' at the time of the rapes.
The tribunal determined that the applicant was a member of the particular social group 'unprotected single Indian-Fijian women with no family support'. Referencing extensive country information, the tribunal determined that the applicant's gender, ethnicity and lack of familial support in Fiji were all significant reasons for her persecution. They acknowledged that it was difficult to make a definitive finding on whether police protection would be withheld from the applicant. They determined, however, that from the evidence presented, 'the current authorities of Fiji will not afford the applicant effective state protection from the threat of sexually violent crimes'. 34 The applicant was therefore granted asylum on the ground of her fear of serious physical harm for reason of her membership of the particular social group: 'unprotected single Indian-Fijian women with no family support'.
Comparative Analysis of the Australian Approach

A Persecution, the Convention Nexus and the Public/ Private Dichotomy in Refugee Law
The Australian courts have demonstrated a willingness to take a holistic approach to the reconciliation of domestic violence-related asylum claims with the requirements of the Refugees Convention. Domestic violence is generally perpetrated in the private sphere, which on face value creates difficulty in reconciling the private nature of the harm with the traditionally public nature of persecution imagined under the Refugees Convention. 35 The Khawar decision emulates the broader jurisprudential trend throughout Commonwealth countries 33 ibid., [74] . 34 ibid., [89] . 35 Roberts, 'Gender and Refugee Law', 160, 161. that persecution at the hands of non-state actors will fall within the convention requirements 'in situations where the State is unable or unwilling to afford effective protection against such harm'. 36 This acknowledges that persecution is not exclusive to the public sphere, and that private harm by non-state actors can lead to serious abuse of the human rights of victims of domestic violence.
The landmark ruling on this issue was made by the House of Lords in Shah. 37 In this case, two married Pakistani women sought asylum in the United Kingdom for fear that, if they returned to Pakistan, they would be beaten by their husbands and potentially prosecuted for adultery. The penalties for adultery include flogging or being stoned to death. Lords Hoffman and Steyn held that harm caused by a non-state actor could constitute persecution where there was an inability or unwillingness on the part of the State to provide effective protection, for reasons of membership of a gender-defined particular social group. 38 Steyn stated, 'Given the central feature of state-tolerated and state-sanctioned gender discrimination, the argument that the appellants fear persecution not because of membership of a particular social group but because of the hostility of their husbands is unrealistic'. 39
The Shah precedent was refined by a decision of the New Zealand Refugee Status Appeals Authority (RSAA) in 2000. In Refugee Appeal No. 71427/99, Haines QC found that the applicant, an Iranian woman seeking asylum for fear of further violence from her abusive husband, was trapped in a system of 'statesanctioned inequality … in the context of the Islamic theocratic regime', 40 and that this constituted persecution within the confines of the Refugees Convention. Haines QC 'unpacked and made explicit many of the underlying assumptions of Shah, creating a framework both practically and theoretically coherent for analysing persecution and the relationship between non-State actor agency and state responsibility'. 41 The decision continued the trend of applying a 'holistic understanding of refugee status and protection' 42 within the context of domestic violence-related asylum claims.
In Khawar, the High Court acknowledged both Shah and Refugee Appeal No. 71427/99 in its decision to grant asylum to the appellant. Of particular importance is the judgment of Gleeson be based on the 'combined effect' of multiple agents. 43 He reasoned that in the context of state-sanctioned domestic violence -which prima facie may be perpetrated for a non-convention reason -the nexus requirement will be satisfied if at least one agent of persecution (state or individual) persecutes the victim for a convention reason. He stated:
Where persecution consists of two elements, the criminal conduct of private citizens, and the toleration or condonation of such conduct by the state or agents of the state, resulting in the withholding of protection which the victims are entitled to expect, then the requirement that the persecution be by reason of one of the Convention grounds may be satisfied by the motivation of either the criminals or the state. 44 The willingness of the Australian Refugee Review Tribunal to take full advantage of this broad mandate is evidenced by the case studies presented above. In Case 1 the systemic nature of both the abuse and refusal of PNG authorities to provide protection to the applicant meant that her claim can easily fit into the framework above. Case 2 proved more problematic for the tribunal in its decision as to whether the applicant met the persecution and nexus requirements for asylum. In Case 2, the tribunal granted asylum to the applicant, even in the face of uncertainty as to whether the Fijian police force would in fact refuse to take action against her abuser. They considered not only her immediate reasons for seeking asylum, but also her personal situation and the context in which she was seen in Fijian society as a whole. The PSG to which she was ascribed -an 'unprotected single Indian-Fijian women with no family support' -intimates that the tribunal sought to combine gender, race and personal circumstances in order to create a situation in which each of the convention requirements were met.
The precedents set in the above cases have also, notably, begun to permeate the bureaucratic processes before asylum claims reach the tribunal stage. The recent revision of the Department of Immigration and Border Control's guidelines for assessing gender-related asylum claims now acknowledges that 'Sexual violence and harm perpetrated in the "private" sphere or by nonstate agents can … amount to persecution', and that 'state protection may be withheld for a Convention reason … [which can] amount to persecution under the Refugees Convention'. 45 43 Khawar, [27] (Gleeson CJ) . 44 ibid., [31] (Gleeson CJ) . 45 Department of Immigration and Border Security, 'PAM3 Guidelines: Gender-Related Asylum Claims', [16.2] .
B The Particular Social Group Convention Ground
The PSG convention ground is 'regarded as the most amorphous of all the Convention grounds', 46 and has proven problematic in both domestic and international jurisprudence. Australia has favoured a broad approach when interpreting the ground, following decisions from other Commonwealth jurisdictions including Canada and New Zealand. Each of these jurisdictions' interpretations of the convention ground have reflected the two 'dominant approaches' espoused by the United Nations Commissioner for Refugees (UNHCR) in its guidelines for the interpretation of PSG. 47 The UNHCR guidelines for the interpretation of PSG recommend that the following definition should be adopted:
A particular social group is a group of persons who share a common characteristic other than their risk of being persecuted, or who are perceived as a group by society. The characteristic will often be one which is innate, unchangeable, or which is otherwise fundamental to identity, conscience or the exercise of one's human rights. 48 The two dominant approaches are summarised by Kneebone as the 'protected characteristics' approach and the 'social perception' approach, which 'recognise respectively both the internal unifying characteristics of the group and the external perception or visibility of the group'. 49 Both Canada and New Zealand have applied a broad interpretation of a PSG to include women fleeing persecution 50 and women of Iran, 51 for example. In Canada (Attorney General) v Ward 52 the Supreme Court of Canada outlined three categories of PSG. These were (1) 'those defined by an innate or unchangeable characteristic, for example individuals fearing persecutionby reason of gender';
(2) 'those whose members voluntarily associate for reasons so fundamental to their human dignity that they should not be forced to forsake the association'; and, (3) Similarly, in Refugee Appeal no 71427/99, 54 the NZ RSAA held that 'women of Iran' were a PSG on the basis that the 'overarching characteristic of those fundamentally disenfranchised and marginalised by the state is the fact that they are women'. 55 Mullally argues that by broadly interpreting the convention to include 'women of Iran', '[t]he case goes beyond the more limiting, and in some cases tautological, claims that the social group must be limited further, for example to women who are at risk of spousal or intimate partner abuse '. 56 She states that in assessing the reasons for persecution in this case, '[g]ender is recognised as the relevant variable '. 57 In Khawar, the majority agreed that 'women in Pakistan' constituted a particular social group; yet each judge favoured a slightly different approach. Gleeson CJ made the broadest interpretation, arguing that there was 'nothing inherently implausible in the suggestion that women in a particular country may constitute a persecuted group'. 58 Kirby J stated that '[t]here may be a particularly vulnerable group of married women in Pakistan, in dispute with their husbands … unable to call on male support', 59 while McHugh and Gummow JJ suggested that at its narrowest, the group might be categorised as 'married women in a household that did not include a male blood relation to whom the woman might look for protection against violence by the members of the household'. 60
Crucially, Gleeson CJ emphasised that each decision must be decided on its facts, and that the decision-makers must take into account the particular context within which the asylum claim is made. He states:
An Australian court or tribunal would need to be well-informed about the relevant fact and circumstances, including cultural conditions, before reaching a conclusion that what occurs in another country amounts to persecution by reasons of the attitudes of the authorities to the behaviour of private individuals. 61 The High Court's reluctance to narrow the definition of PSG and emphasis on case-by-case assessment practice has allowed lower courts and tribunals to make nuanced assessments on the basis of the facts of each case, while managing the legislative requirements under the Migration Act. This is reflected in the two case studies above. In Case 1, even though narrower potential PSGs were presented 54 [1999] to the tribunal, it granted asylum based on the applicant's membership of the particular social group 'women in PNG'. This was largely based on country information citing the pervasive gender discrimination and tacit acceptance of domestic violence by PNG authorities.
In Case 2, it was necessary to tailor the concept of PSG to the facts of the case, as the evidence required to claim a broader PSG, as in Case 1, simply did not exist. The tribunal relied on in-country reports from Amnesty International and US State Departments, alongside local news reports covering incidents of domestic violence, incest and racial discrimination of Indian-Fijians to piece together the extremely narrow PSG of 'unprotected single Indian Fijian women with no family support'. This was despite the applicant herself failing to submit a claim to a PSG in the first instance, demonstrating a willingness on the part of the Refugee Review Tribunal to assist victims of domestic violence with their asylum claims to the limit of the legislative requirements.
C Practical Challenges of the Australian Approach
Australia's broad approach to assessing asylum claims made by victims of domestic violence, while simultaneously widening the scope for such claims has created a number of practical difficulties for claimants. The case-by-case assessment policy requires extensive research by the decision-maker or tribunal into both the personal situation of the applicant and the context in which they are making their claim. The Australian Law Reform Commission (ALRC) states that such a rigorous process 'may be difficult for those who face language barriers, lack legal representation, or lack access to current country information '. 62 Regarding membership of a PSG, the ALRC emphasises that applicants are forced to tread a line between claims that are too broad, risking 'a finding that the harm feared is not motivated by their membership of a particular social group', or too narrow -risking a determination 'that the group is impermissible as it is defined by the harm feared.' 63 In Case 2, for example, the applicant's lack of access to legal representation meant that she was not able to submit her membership of a PSG to the tribunal at all; it had to be imputed by the tribunals on the facts of the case. 64 For victims of domestic violence, recalling in detail the incidents that led to their claim may lead to an exacerbation of the trauma stemming from the original harm. In Case 2, to elucidate the facts of the claim, the tribunal needed to ask questions, including an explanation of the applicant's claims of rape, 65 62 ALRC, Family Violence -A National Legal Response, Report No. 114 (2010) whether the applicant was raped by more than one person, 66 an account of the first rape, and her activities immediately following both rapes. 67 These questions proved so traumatic for the applicant that the tribunal adjourned the proceedings on four separate occasions to allow the applicant time to recover. The tribunal was presented with a professional psychological assessment stating that the applicant was suffering from post-traumatic stress disorder as a result of the abuse suffered, 68 the recounting of which only caused further distress. Yet the tribunal apparently needed to ask these probing questions to assess the applicant's case, given the case-by-case assessment mandate proffered by Gleeson CJ in Khawar. This 'necessary evil' is a demonstration of the practical implications of decisions at the highest level -a flaw in a system designed to protect victims of domestic violence, exposing them to further trauma in order to have their claims assessed.
Conclusion
Instances of domestic and sexual violence by non-state actors where the state is unable or unwilling to provide effective protection to the victims are well recognised as bases for claims for asylum in Australia. The Australian judiciary is ambiguous as to any definitive ruling on the legitimacy of such claims, preferring the setting of guidelines, and a case-by-case assessment policy. This ambiguity has allowed for a degree of flexibility for decision-makers and lower courts and tribunals to grant asylum to those who may not have been able to seek it otherwise.
The key criticism with this approach is its practical effects on those claiming asylum for domestic and sexual violence, as the case-by-case assessment mandate means that the victims must once again revisit their reasons for claiming asylum in order to seek protection under Australian refugee law.
